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BY THE COW SSI ON:

On June 19, 2007, the Nebraska Public Service Comm ssion
(Commi ssion) opened this proceeding, on its own notion, to
establish surcharges assessed on wusers of prepaid wreless
service and nethods for the <collection and remttance of
surcharges from carriers offering prepaid wireless services as
required by the Enhanced Wreless 911 Services Act, Neb. Rev.
Stat. 8§ 86-441, et seq. (Cum Supp. 2006), as anended by
Nebraska Laws LB 661 [2007] (the Act).

All wreless carriers offering prepaid wreless services
were required to notify the Commission in witing no later than
Septenber 1, 2007, if they intend to utilize one of the three
established nmethods, and as to which of the three nethods it
will utilize for the collection and remttance of the enhanced
wi rel ess 911 surcharge.

On or about Septenmber 1, 2007, TracFone Wreless, Inc.
filed an application to use an alternative nethod for the
collection and remttance of the enhanced wreless 911
sur char ge. Hearing on the matter took place on January 16,
2008. On April 1, 2008, the Commission entered an order
rejecting TracFone’s proposed nethod and requiring TracFone to
adopt one of the three established nethods or, propose a
suitable nethod not limted only to direct sales to users of its
service, no later than fourteen (14) days from the date of the
or der.

On April 15, 2008, TracFone submtted a second alternative
met hod, stating that the E911 surcharges would be collected at
the point of retail sale at a rate of one percent (1% on every
retail sale of TracFone service. TracFone further proposes that
third-party vendors would collect the surcharge and remt said
anounts to TracFone who would then remt those amunts to the
Comm ssi on. In its filing, TracFone states, “it believes that
the Conmm ssion has broad authority under «current Jlaw to
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pronul gate a point-of-sale collection nmethod.”! In support of its
assertion, TracFone relies upon Neb. Rev. Stat. § 86-457(3)

which states, “If a wreless carrier, except as otherw se
provided in this section, resells its service through other
entities, each reseller shall collect the surcharge from its
custonmers and shall remt the surcharge in accordance wth

section 86-459.”

The Comm ssion’s jurisdiction is specifically set forth in
Neb. Rev. Stat. 8 75-901.01, which states in relevant part:

Except as otherwi se specifically provided by |law, the
Public Service Comm ssion shall have jurisdiction, as

prescri bed, over the follow ng subjects: (1) Commmon
carriers, generally, pursuant to sections 75-101 to
75-158; ... (8) Telecomunications carriers pursuant

to the Automatic D aling-Announcing Devices Act, the
Enmer gency Tel ephone Communi cations Systens Act, the
Enhanced Wreless 911 Services Act, the Intrastate
Pay- Per - Cal | Regul ati on Act , t he Nebr aska
Tel ecomruni cati ons Regul ation  Act, t he Nebr aska
Tel econmuni cati ons Universal Service Fund Act, the
Tel ecommuni cations Relay System Act, the Tel ephone
Consuner Slamm ng Prevention Act, and sections 86-574
to 86-580 . . .. (Enphasis Added)

Tel ecommuni cations carriers necessarily includes wreless
carriers who provide wrel ess tel ecomuni cations service.?

In the present case, TracFone remains the wreless carrier
providing wireless telecomunications service to any consumers

1 Application No. 911-031.01, Notification of Alternative Collection Method,
pg. 4 (April 15, 2008).

2 See Neb. Rev. Stat. § 86-118 stating “Tel ecommunications common carrier
neans a provider of teleconmunications service for hire which offers

t el ecomuni cations service to the general public at large in Nebraska
intrastate conmerce.” and Neb. Rev. Stat. § 86-120 stating“Tel ecommuni cat i ons
contract carrier neans a provider of tel ecomunications service for hire,
other than as a common carrier, in Nebraska intrastate comerce.”; Neb. Rev.
Stat. 8 86-456 stating, “Wreless carrier nmeans (1) any carrier of nobile
service as referenced in 47 U. S. C. 153(27), as such section existed on
January 1, 2007, (2) any carrier of comrercial nobile service as referenced
in 47 U.S. C. 332(d)(1), as such section existed on January 1, 2007, (3) any
carrier of commercial nobile radio service as referenced in 47 CF. R 20.9,
as such regul ation existed on January 1, 2007, or (4) any cellular

radi ot el ephone service, |icensees of a personal communications service, and
speci al i zed nmobil e radio services as referenced in 47 C.F.R 20.9, as such
regul ati on existed on January 1, 2007.”
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purchasing that product.® Nothing within this section or the Act
gives the Commi ssion jurisdiction to enforce the nethod proposed
by TracFone agai nst retail vendor s who are not
t el ecommuni cations carriers. The Commi ssion finds as a matter
of law that § 86-457(3) cannot expand the jurisdiction of the
Comm ssion beyond that defined in 8 75-901.01 so as to include
retail vendors who are not telecommunications carriers.?

The Commi ssion finds that the proposed alternative
subm tted by TracFone nust be rejected as a nmatter of |aw as the
Comm ssion has no jurisdiction to require retail vendors who are
not tel ecommuni cations carriers to collect enhanced 911
surcharges on behalf of wreless carriers who offer prepaid
Wi rel ess service.

ORDER

IT IS THEREFORE ORDERED by the Conmmssion that the
alternative nmethod proposed by TracFone is rejected as a matter
of law as the Comm ssion has no jurisdiction to require the
collection of surcharges by retailer vendors who are not
t el econmuni cations carriers.

IT 1S FURTHER ORDERED that TracFone Wreless, Inc. shall
i medi ately adopt and utilize one of the three established
met hods set forth in the June 19, 2007 order in Application 911-
031.

IT IS FURTHER ORDERED that TracFone Wreless, Inc. shall
notify the Commssion in witing within ten (10) business days
of the date of this order as to which of the three established
nmet hods set forth in the June 19, 2007 Order in Application No.
911-031 it wll use.

I T I'S FINALLY ORDERED that should TracFone Wreless, Inc.
wi sh to propose another alternative nethod, it shall continue to
utilize one of the three previously adopted nethods set forth in
the June 19, 2007 order in Application No. 911-031, pending
Comm ssi on approval of any alternate nmethod it may propose.

3 TracFone provided a description of the wireless services it provides inits
testinmony regarding its prior proposed nmethod. See Application No. 911-

031. 01, Hearing Exhibit No. 5, Testinobny of Richard B. Sal znan, 2:3-19.

4 See Application No. 911-031.01, Hearing Exhibit No. 5, Testinony of Richard
B. Sal zman, 2:22-3:13.
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MADE AND ENTERED at Lincoln, Nebraska, this 22nd day of
April, 2008.

NEBRASKA PUBLI C SERVI CE COWM SSI ON
COWM SSI ONERS CONCURRI NG:

Chair

ATTEST:

Executi ve Director



